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PE1791/B 
Petitioner submission of 21 August 2020 
 
This submission provides, as requested, new information and additionally it identifies 
the failures in the submission by the Scottish Government. To address both, this 
submission is divided into sections. 
 
Section 1: The Act, in its entirety, has a purpose. These quotes illustrate its purpose.  
 
Michael Russell MSP, the Scottish Government Minister responsible for the 
implementation of the Act said it was about a seeking to “establish a high quality set 
of rules” in order to “ensure the conduct of future referendums is robust, transparent 
and in the interests of the voters”. 
 
In a Report from SPICe (December 12, 2019) this was stated: “The Bill’s stated 
policy objective, set out in the policy memorandum, is “to put in place a generic 
framework for referendums that provides technical arrangements which can be 
applied for specific referendums”. 
 
The Act is the foundation for all future referenda, its importance therefore cannot be 
understated, and the Petition requests that the Scottish Parliament reconsider one 
element of the Act – Section 39 – to ensure in absolute certainty that it does not in 
any way undermine that foundation. 
 
Section 2: Section 39 of the Act, serves a purpose.  
 
It accepts that there may be circumstances where a challenge arises where 
questions are raised over the number of ballot papers counted, or over the votes 
cast.  
 
However. 
 
a) it also places a time limit of 8 weeks during which such a challenge may be made 
 
b) it creates a financial consequence in that any such challenge is by way of a 
Petition for judicial review in the Court of Session.  
 
Is it recognised that even at the lowest level, the likely costs are beyond the means 
of most ordinary people? 
 
There were, and remain, alternatives. 
 
My initial approach to both my own MSP and the Scottish Government was 
specifically intended to discuss such alternatives.  
 
Sadly I received no response from either party, despite reminders - all specifically 
issued before the Act was passed. 
 
Thus this Petition was born.  
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Page 2 … 
 
Section 3: Where am I able to illustrate failures on the part of the Scottish 
Government in its response to the Committee? 
 
The Act is not itself established to enact a specific Referendum – but to “establish a 
high quality set of rules” for all future referenda. That is the “gold standard” by which 
it must be judged.   
 
It is the first domino, should it fall under challenge, at any time, so must all 
those that follow. 
 
a) Why did the Scottish Government response not refer to the Spice Briefing  
(03/02/2020)? 
 
It is on the Petition Committees' page for this Petition, and enumerates the two 
circumstances where “ Scots law can be challenged and declared unlawful (struck 
down) in the Scottish courts if it does not comply with the Convention.”  
 
Are they unable to see the potential danger for all future referenda – without fully 
testing whether that danger exists, nor to consider alternatives? That was the 
singular purpose of my approach to them. It remains the purpose of  this Petition. 
 
b) When, in response, the Scottish Government make reference to “certain vaguely 
described types of concerns” and “ The petitioner does not identify any specific 
breach of Convention rights on which the Scottish Government can express a 
specific view.” does it direct one to, inter alia, the assessment made above in Section 
1 – that the Act is a framework upon which all future referenda will be founded. 
Please therefore consider: 
 
Currently, the Committee will be aware that there are two contentious matters in 
public view, one over gender recognition, the other over the Hate Crime Bill.  
 
Were, simply as examples, either to be the subject of a Referendum, - at some 
future date - the basis of any challenge in respect of the Convention rights involved 
would inevitably vary. Differing rights under the Convention would be called upon. My 
decision NOT to be specific was not an error on my part but wholly deliberate. 
Neither I, nor the Scottish Government, can predict the future.  
 
We can however prepare for it, which is why I used legal precedent as the way to 
adjudge the importance of Convention rights. I quoted legal precedents from these 
cases: R v Secretary of State for Education and Employment, Ex p Begbie, R - On 
the application of Gallaher Group Ltd and others v The Competition and Markets 
Authority, Matadeen v Pointu R - O'Brien v Independent Assessor. Each establishes 
the near infinite care which must be taken over Convention rights.  
 
Again, for whatever reason, the Scottish Government offered no comment. They 
were, in direct contrast to the views offered by the Scottish Government, explicitly 
specific. 
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Due to the requirement imposed on me to restrict this response to 800 words, I 
conclude at 785 in the above, and at 842 inclusive of this and the paragraph below.  
 
I would however be willing to appear before the Petitions Committee, and offer oral 
evidence and/or answer any questions they may have. 
 
21/08/2020. 


